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DIAMOND (ARGYLE DIAMOND MINES JOINT VENTURE) AGREEMENT AMENDMENT BILL 
2001 

Order to be Discharged and Referral to Standing Committee on Environment and Public Affairs 
HON DEE MARGETTS (Agricultural) [10.25 pm]:  I move without notice -  

That the order of the day for the second reading of the Diamond (Argyle Diamond Mines Joint Venture) 
Agreement Amendment Bill 2001 be discharged and the Bill be referred to the Standing Committee on 
Environment and Public Affairs. 

The reason I move this motion is that it is parallel to a very good order of the day that the Government has on the 
Notice Paper that all state agreement Acts should be referred to the Standing Committee on Environment and 
Public Affairs; my definition of state agreement Acts includes amendments to state agreement Acts.  They 
should be referred because a major use of public resources, whether they be natural resources or otherwise, is 
involved with all state agreement Acts, and a minimum level of scrutiny should occur.  I have yet to see or hear 
of a state agreement Act that has not been put together, amended or changed behind closed doors, with little 
access by the community, and subject to little scrutiny.  Such lengthy agreement Acts involved major resources, 
often with substantial environmental consequences one way or the other.  In the end, the community should have 
some level of involvement via the parliamentary process. 

Given that a very good order of the day is awaiting government action at some stage, I believe that at this point 
we should agree with the Government that all state agreement Acts, including amendments to those state 
agreement Acts, should automatically be referred to the committee.  If that order of the day had been dealt with 
earlier, the committee could have been examining this Bill already.  Unfortunately, the Bill has been hanging 
around for some time.  It has been off and on the agenda.  It was to be dealt with tomorrow, but it is suddenly 
being dealt with today.  That is not good enough either.  However, it is indicative of the fact that all these 
processes that involve lengthy agreements should be looked at.  I am talking about agreements that generally 
have a term of 63 years; that is, revolving doors of 21, 21 and 21 years.   

In the end, the terms of the original agreement in all state agreement Acts remain somewhat mysterious.  A 
number of agreement Acts, including the uranium agreement Acts, have some points of pressure, but the public 
do not necessarily know about those points because most agreement Acts can be extended by simple agreement 
of the minister and the proponent, without reference to the Parliament.  All these Acts require the agreement of 
the proponent.  In my view, state agreement Acts are one-way agreements, because the Government can be kept 
to its side of the agreement for fear of being sued, in most cases for large amounts of money.  However, the 
reality is that the proponents cannot be kept to their agreements.  The reason is that they choose in the end, as in 
this case, to pull out of a particular agreement, or an element of it, and it cannot be enforced.  They can mount 
very good arguments about it being in their commercial interests to do so in a certain time frame and in a certain 
way, and Governments generally go along with them.  I suspect from what I have seen that this Parliament 
generally goes along with them.   

This should be a standing referral; we should know it will happen whenever a state agreement is to be debated.  
It could happen early in the piece if a time limit is required.  There should also be automatic scrutiny.  I have said 
before, and I will continue to say, that all existing state agreements should be audited.  It is well nigh time that 
this House examined the process of establishing new state agreement Acts, which this Government continues to 
give out like lollies despite what should be abundantly clear from the many mistakes of the past.  I urge support, 
even at this late stage, for scrutiny of state agreement Acts.  If this legislation presents no problems, it will be 
dealt with quickly.  The reality is that we have few opportunities to examine water use, land use, negotiations 
with native title holders, royalties and so on.  These agreements should be subject to some checks and balances, 
and that should happen now.   

HON KEN TRAVERS (North Metropolitan) [10.32 pm]:  The Government will oppose the motion.  This 
legislation does not implement a new agreement; it simply excises an area from an existing state agreement Act.  
That Act was originally passed in the early 1980s.  It would be inappropriate for it to be referred to a committee 
if the member intends the entire agreement to be revisited 20 years after its proclamation.   

The Government is keen to see this legislation passed before the House adjourns for the year.  It must be passed 
so that the proponents can commence work in the dry season.  The mine, which is in the Kimberley area, will 
provide jobs in regional Western Australia.   

I note the member’s comments about the order of the day on the Notice Paper, but that is a debate for another 
time.   

The higher royalties paid under the state agreement Act will continue to be paid under amendments to the mining 
regulations.  
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We can debate whether state agreements have been beneficial at another time.  I am very confident that, when 
we have that debate, it will be demonstrated that they have provided enormous benefits.  That is why the State 
Government continues to use such agreements.  We will always be able to argue that we could have done better, 
but this State has benefited from agreements covering projects in the Burrup area and the North West Shelf.  
Those projects continue to provide spin-offs and generate new projects.   

This legislation is urgent and the Government opposes its referral to a committee.  It would like the legislation 
dealt with this year.   

HON N.F. MOORE (Mining and Pastoral - Leader of the Opposition) [10.35 pm]:  The Opposition will not 
support the motion of the Greens (WA) either.  I agree with the Government’s comments that this Bill needs to 
be dealt with before Parliament rises.  The proponents of the Ellendale project are anxious to commence work on 
the project.  The sooner the Parliament deals with this excision from the state agreement Act, the better from 
their point of view.  I have been approached by Mr Kennedy, who sought my support to have the Bill passed this 
session.  I have agreed that we will not in any way seek to delay the matter.  I might add that it was not on the 
Government’s list of Bills for this week.  I find it fascinating that, as happens every year, the poor Leader of the 
House is inundated by his colleagues and other people seeking to have their Bills dealt with in the last few hours 
of every session. 

Hon Kim Chance:  I must talk to you about another one tomorrow. 

Hon N.F. MOORE:  The Leader of the House will be pushing very hard uphill. 

It does not help government ministers’ causes if, when approached by a proponent, they tell him to telephone the 
Leader of the Opposition in the upper House to get him to do something about it.  The legislative program is 
decided by the Government, which is how it should be.  It is for the Government to decide which Bills should be 
dealt with.  On this occasion we are happy to deal with this Bill, for the reasons I have outlined.  I will do the 
parliamentary secretary a favour and not talk about the Diamond (Argyle Diamond Mines Joint Venture) 
Agreement Act in any detail, because if he takes a short trip back into history, he will find that this is one of the 
agreement Acts that were designed to facilitate the Argyle development, but the Burke Government made a 
number of variations to the requirements.  The town was not built and the fly in, fly out process began.  That is 
part of the history of Western Australia about which the parliamentary secretary should not remind us. 

We are happy to oppose this motion.  I hope that the Government will one of these days let us know whether it 
supports the Greens’ proposal that agreement Acts automatically go to a committee, because that proposal was 
put forward earlier this year.  It is vigorously opposed by the Opposition.  It is almost sovereign risk in many 
ways.  I was looking forward to the parliamentary secretary saying that the Government does not support 
sending state agreement Acts to a committee.  He did not say that, but I hope that some time down the track we 
will get that assurance from the Government. 

HON JOHN FISCHER (Mining and Pastoral) [10.37 pm]:  One Nation will not support the motion of the 
Greens.  It is One Nation’s understanding that under the Act, the Argyle joint venturers were obliged to develop 
the Ellendale diamond deposits.  However, since the 1980s, the Argyle joint venturers have claimed that they are 
sub-economic.  Argyle joint venturers have sought, and were granted, extensions of time to develop these 
deposits.  In 1998 the Argyle joint venturers indicated to the minister that they were seeking a third party to 
develop these leases.  This has happened, and their preferred developer is the Kimberley Diamond Company.  In 
order to facilitate this, alterations need to be made to the appropriate state agreement.  Reference to the Ellendale 
mining venture will be removed from the state agreement, and it will become subject to the Mining Act; in other 
words, the leases will become mining leases.  This Bill is about changing the state agreement to facilitate the 
transfer of these leases to the Kimberley Diamond Company.  From the mining industry viewpoint, this is a good 
move.  The tenure has been held up for two decades with little or no work being carried out on the leases.  Even 
if Kimberley Diamond Company is not successful in developing a diamond mine, at least the tenure will be 
available for transfer in accordance with the current Mining Act.  I reiterate, we will not support the motion. 

Question put and negatived. 

Second Reading 

Debate resumed from 14 November. 

HON N.F. MOORE (Mining and Pastoral - Leader of the Opposition) [10.39 pm]:  I have already indicated that 
the Opposition supports this legislation.  I remember some time ago, Hon Des Dans standing up at this time of 
year and saying, “The Opposition supports the Bill in principle and in detail,” and then sitting down.  It crossed 
my mind, but I do not propose to be quite as brief as that. 

Hon Kim Chance:  Hon Tom Stephens did something very similar. 
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Hon N.F. MOORE:  It was the best speech he ever made. 

We have already heard some of the background to this particular vehicle, so that will ensure I do not need to 
speak for a long time.  The Diamond (Argyle Diamond Mines Joint Venture) Agreement Act has been around 
since 1981, having been brought in by the original Court Government.  It provided the basis on which the Argyle 
diamond mine was developed.  Regrettably, as I said earlier, it did not lead to the development of a town or 
significant construction in Kununurra, because the then Burke Government agreed to allow fly in, fly out 
operations that saw workers fly in and out of Argyle on F28 jets.  That did very little for the east Kimberley.  

Hon Kim Chance:  Staff actually continued to live in Kununurra though, didn’t they?   

Hon N.F. MOORE:  They did. 

Hon Kim Chance:  It was the blue-collar work force that flew in. 

Hon N.F. MOORE:  It was not a whole lot; it was about a quarter as good as it could have been at the time.  The 
Labor Party has continued to go on about fly in, fly out arrangements.  I have heard some Labor Party people 
blame the Liberal Party for fly in, fly out arrangements.  It had its genesis in decisions such as this in respect of 
the Burke Government’s attitude to Argyle and in a number of taxation changes that were made by the Hawke 
Government.  We can firmly lay the blame for fly in, fly out arrangements at the feet of Labor Governments, 
both state and federal.  The question of industrial relations was probably the main reason for fly in, fly out 
arrangements, particularly in the north west and the goldfields.   

The agreement gave the Argyle joint venturers the right and the obligation to develop the Ellendale diamond 
deposits, which are in the west Kimberley, 300 kilometres east of Broome.  The joint venturers were of the view 
that these were not economically viable.  They did not proceed to develop those deposits and were given 
exemptions by the then Minister for Resources Development over a period to allow them to hold the leases, but 
not to have to mine them.  I will not go through the details of litigation that developed between the Kimberley 
Diamond Company NL and the Government in the past couple of years about this matter.  As the Minister for 
Mines, I was required to grant leases, and I think I was also the subject of litigation at one stage, but I gather it 
has been adjourned sine die.   

To resolve the matter, Argyle made the decision to dispose of the Ellendale deposits and they were put out to 
tender.  The successful tenderer was the Kimberley Diamond Company, and it now wishes to develop the deposit 
at Ellendale.  To allow that to happen, it has become necessary to excise, in a sense, these deposits and the 
development of these deposits from the Diamond (Argyle Diamond Mines Joint Venture) Agreement Act.  
Therefore, tonight we are being asked to agree to a variation agreement, which will excise all reference to 
Ellendale from the Argyle agreement and sever the Ellendale mining lease’s association with the Argyle 
agreement, so that the mining lease can be transferred to the Kimberley Diamond Company.  As I said earlier, 
the company is anxious to begin development as soon as possible after the coming wet season, and that is the 
reason we are, first, comfortable about dealing with this Bill tonight and, secondly, very enthusiastic in support 
of its happening.  It gives the Kimberley Diamond Company the opportunity to develop the Ellendale deposit, 
and hopefully be very successful at that, and create significant development and employment in the Kimberley at 
this time.  We wish the company well.  The Opposition enthusiastically supports this Bill.  

HON ROBIN CHAPPLE (Mining and Pastoral) [10.43 pm]:  With regard to the excision of the Ellendale 
deposit from the Diamond (Argyle Diamond Mines Joint Venture) Agreement Act 1981, I seek clarification of 
some points, which I hope will be referred back to me by Hon Ken Travers in his response.  One assumes that 
the current assay tenements will now revert to mining tenements and will go through the conventional 
notification of intent process.  I believe that is the intention, but I would like that clarified.  If they are to go 
through the normal notification of intent process, will that apply to the 1922 memorandum of understanding 
between the Department of Mineral and Petroleum Resources and the Environmental Protection Authority 
thereby calling in an Environmental Protection Authority assessment on this project?  In relation to the operation 
of the Department of Mineral and Petroleum Resources in this issue, I would like clarification about how the 
bonding arrangement would be established for this mine, given that there was no bond originally for the 
Ellendale area.  Now that it has been excised from the state agreement Act into a conventional mining issue, I 
want some clarification about how this process will take place.  Are any components of the agreement Act for 
these mine sites being transferred into the current mining provisions?  If so, what are they?   

Currently, the Ellendale areas are exempt from discriminatory rating and rating in general.  I would like it 
clarified that once they are removed from the agreement Act, discriminatory rating and rating provisions will 
apply.  It has been noted that the state agreement Act indicates that there is considerable concern about water at 
Ellendale.  Through the notification of intent process and/or through the EPA process, will this have the same 
degree of review that currently exists within the Argyle agreement Act of 1981?  
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It has also been noted that the royalty rate established for the Argyle diamond mine is classified as unique 
because it is a hybrid.  I would like some clarification that the 7.5 per cent forward operating base rate will still 
be established for the current mine site, and that in any year in which three-quarters of 22.5 per cent above zero 
profit for that year is equal to or greater than the 7.5 per cent FOB revenue, one-quarter of the 22.5 per cent 
above zero profit for that year will be returned to the Government.  That was the nature of the unique 
establishment of the royalty provision.  I hope those questions can be answered.  Am I permitted to seek further 
clarification at some later stage if that is required? 

The PRESIDENT:  I am sure that the member will have an opportunity to ask further questions at the committee 
stage if he is not satisfied by the response he is given.  

HON DEE MARGETTS (Agricultural) [10.50 pm]:  During the debate on the motion to refer the Bill, Hon Ken 
Travers said that the agreement had been in place for 20 years and this was not the time to review it.  No doubt 
when the agreement was first signed similar arguments were put about what should be done to the legislation.  
As members know, this House would have known the terms of the agreement only once the Government of the 
day and the proponents had signed it.  These agreements are introduced into the Parliament without an ability for 
it to make amendments.  A strong argument has been put to me that state agreement Acts could potentially create 
a constitutional issue.  As I said, when the agreements have been introduced into Parliament there is no ability to 
amend them.  We are being told that this state agreement has been signed and we must not amend it; to do so 
could cause a problem commercially.  

Perhaps this is the time that we should reassess whether we use these arrangements due to the potential issues 
and problems surrounding constitutionality and democracy.  From my own experience working on these issues, 
Governments do not know enough about state agreement Acts.  They have not done any investigations.  There is 
no indication that any department or Government has done a systematic analysis of the impact of state agreement 
Acts to see whether in general and on balance they provide benefits to the State.   

As we know, companies pay tax to the federal Government, as do employers and employees.  This State and its 
taxpayers provide the support for agreement Acts.  That support could be in the form of infrastructure, royalty 
rebates, cheap electricity and in many cases the provision of prime land.  Most state agreement Acts guarantee 
that for 63 years - as close to forever as a business agreement goes - the proponents will pay rates in accordance 
with rural unimproved rating value.  No matter how valuable the industrial land becomes, the poor shires receive 
diddly-squat in payments due to the rating value.  Members in this House could argue that state agreement Acts 
provide huge benefits.  However, the shires associated with the area covered by the Acts find there are more and 
more requirements for them to support industry and the people involved in it, but they get no revenue in return 
for that.  At some stage we must deal with that issue.  

Once again we are being told there is no time to look at this legislation and that it must be passed, although it has 
not been reviewed for 20 years and it will be in place for possibly another 40 years.  At which stage do we 
examine it?  I was not here when it was signed.  Should it be examined 20 years after that or perhaps in 40 years?  
If we accept the Government’s argument, the appropriate time to look at state agreement Acts is never.  If I can 
find three state agreement Acts as a result of which the State is losing more than it is gaining, surely we should 
examine the rest of them.  There are 65 current agreement Acts, and over time we have signed more than 100.  I 
would love to see a study that shows that an overall benefit has been achieved or that a certain number of 
agreements have been beneficial to the State.  There is an assumption of benefit but it has not been 
systematically tested.  If state agreement Acts are wonderful documents, we should not be frightened to look at 
them to see whether we have made mistakes in them.  

In comparing the various royalties, in this instance we are not comparing apples with apples.  The argument by 
the Department of Resources Development was that we should assume that a 22 per cent royalty is better than a 
7.5 per cent royalty.  How stupid to think otherwise; of course 22 per cent is better than 7.5 per cent!  The very 
fact that the Act provides that if it is less than the 7.5 per cent forward operating base royalty the proponent must 
pay the difference indicates that that occurs on a number of occasions.  They have a royalty agreement under 
which they do not have to pay a royalty if they are not making a profit.  If they do not make a profit for several 
years, those non-profit years can be added together and used as a credit.  Most mining operations do not make a 
profit for the first few years; it could be six or more years before any royalties start coming in.  That is just 
surmisal on my part.  I would like to be told differently, but the reality is that 22 per cent above zero profit 
royalties may not necessarily be higher than a 7.5 per cent forward operating base royalty.  The agreement 
includes the requirement that if the 7.5 per cent is higher, the operators may pay the difference; however, if they 
are not making a profit they do not pay royalties under these arrangements. 
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Hon Ken Travers:  They pay the standard royalty of 7.5 per cent.  If the above profit royalty does not cut in, they 
still pay the 7.5 per cent.  The 22 per cent cuts in if they go above that profit.  I think your colleague would agree 
with me. 

The PRESIDENT:  Order!  I am sure the parliamentary secretary can raise that in his response. 

Hon DEE MARGETTS:  The web site of the Department of Mineral and Petroleum Resources contains those 
various calculations.  It is certainly not clear that that is the case.  I would appreciate it if the member could 
explain why the operators pay 22 per cent above zero profit, and they can amass their losses to avoid paying that 
profit.  The reality is that there are obviously times when that 22 per cent above-royalty profit is less than 7.5 per 
cent.  The fact that they have to compare the two means that that may well be the case. 

HON KEN TRAVERS (North Metropolitan- Parliamentary Secretary) [10.57 pm]:  I thank members for their 
support.  I thank the Leader of the Opposition, and I acknowledge his previous role in this project.  I will not be 
distracted by the comments about who is responsible for fly in, fly out.  Hon Robin Chapple is effectively asking 
whether there will be an Environmental Protection Authority process, and the answer is that there will be an EPA 
process.  The bond will be under the normal laws of the land, under the existing Mining Act, and under any other 
appropriate legislation that will come into play once this area is excised from the state agreement legislation.  
There will be one mining lease owned by Argyle Diamond Mines, which will be sold to the Kimberley Diamond 
Company NL.  Ratings will be under the normal laws of the land.  Ellendale will be required to meet the existing 
and current legal provisions for water that it requires for the project.  I thank the member for the comments about 
royalties and I can assure him that, for the Ellendale mining area, the Kimberley Diamond Company NL has 
accepted a profit-link royalty.  This will be substantially the same as that currently reflected in the Argyle 
Diamond Mines Joint Venture Agreement.  The royalty provisions of the Mining Act 1978 will apply, and an 
amendment to the regulations of that Act will provide an above zero profit royalty for diamonds produced from 
the Ellendale deposits.   

Clause 2 provides for the Act to come into operation on the twenty-eighth day after the day it receives royal 
assent, allowing 28 days for amendments to the Mining Regulations 1981 to provide for a profit-linked royalty 
for the Ellendale mining area. 

Hon Robin Chapple:  By way of clarification, does that mean that the base royalty will still be 7.5 per cent? 

Hon KEN TRAVERS:  Yes.  I appreciate the interjection, because it goes to a point I will make about comments 
by Hon Dee Margetts.   

Debate adjourned, pursuant to standing orders.  

House adjourned at 11.00 pm 
__________  

 
 


